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Understanding Indian Treaties as Law 
-A Northwest Perspective- 



Introduotion 

Educatioriul programs focusing on Native American treaties are controversial. 
At the same time controversial materials satisfy a fundamental requirement of 
relevance. Most citizens of the United States today have opinions about the 
current status of those treaties. Some of those opinions are informed, but a 
great jnany are emotional with little foundation In fact. 

Four hundred treaties were negotiated with the Native American Nations during 
the treaty making years that ended in 1871. The primary objective of this unit 
is to bring Information and rax^ional thought to the Native American treaty issue. 

The format presents student materials on one side of the lesson and s suggested 
lesson plan on the reverse side. You might want to reproduce one classroom set 
to be collected at the close of the period. The teacher might consider reading 
some of the selections in the interest of saving paper. In that event, a careful 
presentation with clarification of significant data is Important. The student 
materials were kept brief to deal only with the essence of the learning. It 1i 
expected that the teacher will want to expand on each lesson. 

The Basic Knowledge Expectations are an attempt to Identify the "critical" or 
long lasting learnings for the student. These are to be viewed as minimal expec- 
tations and there are many ways to extend the evaluation of the student's compre- 
hension of those fundamentals. It Is the intent of the curriculum committee to 
make it possible for every student to be a winner. 
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BASIC KNOWLEDGE EXPECTATIONS 



1. What is the difference between a democracy and a republic? 

In a democracy, all of the people get together to make decisions. In a 
republic, decisions are made by representatives of the people. 

2. What is the United States Constitution? 

The Constitution Is an agreement among the people and states of the 
United States describing the powers of government and the rights of the 
people. It Is a "compact," which means it cannot be broken or changed except 
by the consent of the people, 

3. How are the powers of the federal government limited? 

The powers delegated to the federal government by the states are enumerated 
in the Constitution. All other powers are reserved by the states and the people. 

4. What does federalism mean? 

Federalism is a sharing of powers between a national government and local 
governments. In the United States, It Is a sharing between the federal government, 
and state, territorial and other local governments. 

5. Who decides whether the federal government's actions are legal? 

Federal courts may declare actions of the government unconstitutional. 
If elected officials refuse to obey the courts, they can be Impeached by 
Congress . 

6. What is a treaty? 

A treaty is an agreement between two nations, made by their representatives. 
In the United States the President makes treaties, with the approval of two-thirds 
of the Senate. 

7. What Is a treaty's place in United States law? 

Treaties wit^ the United States have the same force as laws made by Congress, 
and, like federal laws, can be orced by the federal courts. 

8. How are Indian treaties different from other United States treaties? 

Like the Constitution, Indian treaties Include agreements for sharing 
powers and describe a permanent and limited Joining of governments. 

9. Why must Indian tribes be compensated for changes In their treaties? 

Under the Fifth Amendment to the Constitution, owners of property taken 
for public uf.e must be compensated. When Congress changes a treaty in such a 



way that tribal property is taken away, the taking must be compensated the same 
as any other taking of property. 

10. How are tribes similar to states? 

Like states, tribes make and enforce laws, raise taxes and provide services 
for their citizens, all subject to the Constitution, federal law, and treaties. 

11. Nho generally makes property laws? Why? 

In the United States both the national government and local governments 
make laws regulating the ownership, use, and sale of property. Laws encourage 
pedple to use property wisely and fully when property owners enjoy all the bene- 
fits—and bear all the costs— of their property. 

12. How and why do ws regulate salmon fishing? 

Under Washington state law no one owns a salmon until it has been caught. 
To keep people from catching too many salmon and endangering their survival, 
the state limits where and when people can fish, what gear they can fish with, 
and, since 1976, how many people can fish. 

13. How did tLS. V. Washington change Indian and non-Indien salmon fishing in 
Washington? 

J'} M^-l Washington a federal court decided that treaties with Puget Sound 
and Columbia klver Indian tribes promised them an opportunity to catch at least 
half of the harves table salmon returning each year to their "usual and accus- 
tomed fishing grounds. Tribes had been catching much less than half, so the 
court ordered the state to give tribal members more fishing time than other fisher- 
men. 
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DESERT ISLAND: GENERAL INSTRUCTIONS 



Object of Play 

1. You are all stranded on u desert island. Your only food Is coconuts, and 
coconut trees are hard to find. Every day you explore the Island, individually, 
trying to find enough coconuts to eat. 

2. Each of you must have five coconuts every day to survive. 

3. There are some native people on the next Island, close enough to swim there. 
They have a boat they will sell for 100 coconuts. It can carry six people at a 
time to safety, or five, if one person sails it back and forth. 

4. The object of the game is to get off the desert Island alive. Anyone who 
runs out of coconuts, or is left on the desert Island with no means of escape 
at the end of the game, loses. 



Coaonuta 



1. There are plenty of coconuts on the Island, but because they are scattered 
around and there are only a few coconuts on each tree. It's just a matter of 
chance how many each of you find each day. 

2. At the beginning of each "day" or round of DESERT ISLAND the teacher will 
deal each of you a "coconut card." It will show you how many coconuts you 
found that day. You can save your coconut cards, keeping coconuts from one 
day to eat another day. 

3. Several students can pool their coconut cards together. Coconnt cards can 
also be stolen. 

4. At the end of each round the teacher will collect five coconuts from each 
student (either by taking a S-coconut card or by marking down a larger cara). 
Any student who can't come up with five coconuts is out of the game. 



Escape by boat 

1. The teacher or a student helper will represent the natives on the next island. 
Their boat cannot be stolen or taken by force. It can only be obtained by paying 
its owners 100 coconuts in whatever form they demand through their representative. 

2. Students can make any arrangement they choose to pool coconuts. 

3. If obtained, the boat can make one round trip to safety each "day" or round 
of the game. If it returns to pick up more passengers, one student must return 
with it CO sail It back. 



DESERT ISLAND 

A Game of Survival Through Collective Action 



fir tSX SnfJ?/*'!.^'?!?'™*"**,®^^** *° citizens' resources ar.d efforts 
I?r*! 4..r»^ I* ! sometimes hard. In cur complicated world, to apore- 

clate Just how Important that part of government can be. 

DESERT ISLAND 1$ a game Involving a much simpler world and a single, clearcut 
JISIS*. i""^!^*^- Students playing DESERT ISLANU will have to combine their 
JI;?!;* ™" ^•'•y choices about Individual rights and responsi- 
bilities, if any of them are to "win". 

ThebMic theme in DESERT ISLAND is the unavoidable conflict in every society 
Detween private property and public necessity. As DESERT ISLAND illustrates, 
even the simplest society must set up institutions to deal with this conflict. 

Unlike the other games in this unit, DESERT ISLAND requires no preliminary 

^^'^^ *f*?,*" MPlanation of the rules. Several discussion questions 
are, however, especially useful in "debriefing" and are included at the end of 
tnis game. 
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DESERT ISLAND: SPECIAL INSTRUCTIONS FOR TEACHERS 



Preparation 

1. You will find in this packet d sheet of "coconut cards" in denominations 
Trom 0 to 25 coconuts. Make as many copies of this sheet as you have stude.its 
in your class playing DESERT ISLAND, cut the individual cards apart, and shuffle 
them thoroughly. 

2. Describe DESERT ISLAND to your class the class day before you play it. You 
may find it helpful to appoint a student helper. 

3. Just before your class mests to play DESERT ISLAND clear your classroom as 
much as possible so that there is plenty of room to move around. 

Beginning play 

1. Break the class hour up into DESERT ISLANO "days" or round of ten minutes 
or so. 

2. At the beginning of each round, deal one coconut card to each student. You 
need not, at this time, check to see how many coconuts each student has. 

3. Students have the whole round to make arrangements for pooling or even stealing 
coconut cards. Any arrangement is as good as students' ability to enforce it them- 
selves without your help. (CAUTION: do not encourace or condone the use of much 
more than liymbolic coercion to enforce arrangements 1) 

4. It is permissable for students to arrange for one of them to get the coconut 
cards for all of them. 

Scoring 

1. At the end of each round, you must get five coconuts from each student. 
If a student can't give you five coconuts he is out of the game. 

2. Take a five-coconut card if the student has one; otherwise, mark a 10-, 15-, 
20- or 25-coconut card clearly in ink with the words "less five" or "minus five." 

3. Destroy all of the cards you have collected. Do not return them to the shuffled 
deck of coconut cards or leave them around where some enterprising and "hungry" 
student may find them. 

4. If all or some group of students "buys" the boat from you, they must choose 
who will sail awa> first. Have these students leave the room; they have all "won". 
At the beginning of the next round:, go out and see if any of these "escaped" 
students is ready to sail back into the room to pick up five more. If not, the 
game is over and all students left behind have lost. 

5. If the boat has been obtained and an arrangement has been made among the students 
to sail it back and forth, but for lack of time, the game ends before everyone is 
off the island, the whole class must decide whether, had the game continued, the 
people in the boat would have taken it back for niore passengers. If yes, those 
people left beMnd at the end of the game are winners just as if they had escaped. 

If no, they al i lose. 




DESERT ISLAND: DEBRIL'FING QUESTIONS 

1. Did anyone ever "own" any of the coconuts? 

2. What is the differenct between "possession" and "ownership"? 

3. How were students' claims to coconuts protected (if at all)'* 

4. What happened when students broke their agreements with one another? 

5. Were students reluctant to pool their coconuts together even though it 
was their only hope of escape? Why? 

6. S> 'f^ose one student had the power to "tax" everyone's coconuts to pay 
fo. x.he boat. Should the students with the most coconuts pay the 
largest tax? 

7. Suppose everyone got together and bought the boat. Hov^- could the students 
left behind on the first trip make sure that the boat would make the trip 
oack for them? 



8. Which students made out best? Why? 
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I -GOVERNMENT 



1. WHY GOVERNMENT? 

M^n being... btj nature all free, equals and independent^ no one can be put 
out of this estate and subjected to the political power of another without his 
own consent. The only '"ay whereby any one divests himse\,f of his fiatural lib- 
erty and puts on the bonds of civil society is by agreeing wil^ other men to 
join and unite into a comttmity for their comfortable^ safe^ and peaceable 
livinp one amongst another. 

John Locke 's Second Treatise of Government (1690) 



Government 

Government is the means by which we make and carry out collective 
decisions--decisions which benefit most of us but which no single individual 
has the means to carry out. All of us are partly responsible for the decision 
and all of us are partly responsible for making it work. A government is only 
as strong as its citizens' willingness to participate in it and obey its commands . 

What are the purposes of government? 

A government *-hat truly represents the people and their wishes will 
d*»vote itself to increasing their well-being— protectin', their lives and property 
and securing them opportunities for achieving their personal goals. Of course, 
no government can secure to all of (ts citizens all of their desires. We dif- 
fer in our personal needs, resources, and hopes. Almost anything we do as a 
group will displease, even injure some of us. Democratic governments are there- 
fore ruled by compromise, acting only when the greatest number of citizens expect 
some godd to come from the action. 

What kind of government is thft United States? 

The people themselves have the greatest control over their future when 
they all participate directly in decisionmaking and vote, as a body, on all issues. 
This kind of "true democracy" is difficult to practice when large numbers of 
citizens are dispersed oy^r a large territory, and when there are many decisions 
to be made. As societies grow larger it becomes harder for everyone to meet 
together directly and in person. The next best thing is a "republic"--a govern- 
ment in which the daily business of decisionmaking is in the hands of a small 
number of citizens, selected by and representing the variety of interests of the 
whole population. 

How are governments formed? 

Our Declaration of Independence expresses a belief that a lawful gov- 
ernment must arise from the consent of the governed, not by force or by military 
conquests. A government once created remains a governmsnt until its own citizens 
choose to design a new one or leave it to join others. 
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I. GOVERNMtNT 



,1. Why Government 



Goals: 

The student: 



1. knows why government is Important to us 

2. knows difference between a republic and'a democracy. 

ioM!*!^^?^^^**^"'^^ operated governments can only make 
decisions through a process of compromise. 

Vocabulary: 

collective decisions 
compromise 

Debriefing questions: 

1. What Is government? 

2. Why do we have government? 

3. Define freedom. 

4. How would people b-have In ausolute freedom? 

r Do our people in the U.S. have enough freedom? 
(Push for explanations and examples) 

List the following services on the board then have each student 
determine how many of each of their $100 In taxes they would 
assign to each service. Share lists and explanations! (new 

"ew 9ym, welfare, health clinic, library 
addition, symphony orchestra, new art pieces, small business 

^* hrilan?"^'"*' "^'^^ ^ ''"^ civilization." What did 

®* nJSlJlliJ® importance of the statement in the lesson, "Democratic 
governments are therefore ruled by compromise,..." """^'-^'c 

Brainstorm separately: 

a. Services provided by Federal government. 

b. Services provided by State government. 

c. Services provider by City government. 
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I-GOVERNMENT 



2. CONSTITUTIONAL GOVERNMENT 

Ve hold theee Tmthe to be aelf "-evident^ that all Men are created equals 
fluxt they are endowed by their Creator with certain inalienable Righte^ that 
among theee are Lifej Liberty^ and the Pursuit of Happine&e—That to secure 
theee Righte^ Govevnmente are inetituted among Men^ deriving their juet Pcwere 
from the Consent of the Goverr - that whenever any Form of Government becomee 
deetructive of these EndSy it ie the Right of the People to alter or to abolish 
it, and to inetitut-j new Government^ laying its Foundation on euch ^^nciples^ 
and organizing its Powers in such Form^ as to them shall seem most likely to 
effect their Safety and Happiness. 

The Declaration of Independence (1776) 



Constitution 

The constitution of a government is the description of how it works-- 
who does what, who is responsible to whom, and how decisions are to be made. 
Every government has a constitution, but some are written down in one place, 
some are the result of an accumulation of different rules made at different 
times, and some exist only In memories and traditions. Some are made and 
changed by the government Itself, while others subject to change by the people 
alone. 

Why a written constitution? 

In the United States the national state, territorial, tribal and muni- 
cipal constitutions are written down, each as a unique document. A single written 
document is often easier to agree on and Interpret thd'^ custom. It can be distrib- 
uted to everyone, serving as a plain guide to the operation of government and the 
rights of citizens. Written constitutions also reflect the idea that the struc- 
ture of government Is the result of a specific agreement or contract among the 
people. Like any other contract, the contract of government is limited to its 
written terms. 

What are delegated and enumerated powers? 

Like a contract, the United States Constitution is limited to Its exact 
terms. The powers of the government are delegated In the sense that they are given 
by the people. The powers of the government are enumerated in the sense that each 
one is individually idrntified in a list, and all acts of government, to be lawful, 
must be traced to that list. The draftsmen of the Constitution believed that a 
government should have no more power than it needs to accomplish its original purposes. 

How is the Constitution enforced? 

It is not enough to rely on individuals to limit themselves voluntarily 
to what Is Constitutional. The federal courts, acting under Article III, Section 2 
of the Constitution, will refuse to enforce any law, national or local, which they 
believe is unconstitutional. 'Officers of government who defy the courts and con- 
tinue to act unconstitutionally may be impeached and removed from office by Congress. 

-11- 
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I. GOVERNMENT 



2. Constitutional Government 

Goals: 

The student: 

1. Is able to explain why the U.S. has a written constitution. 

2. Is able to explain why the powers of government are Individually 
enumerated . 

3. is able to explain how the citizens are protected from unconsti- 
tutional laws. 



Debriefing questions: 

1. Explain the statement from the Declaration of Independence. 

2. Is the statement law? Explain. 

3. What are delegated powers? Give examples. 

4. What are enumerated powers? Give examples. Read Article I 
Section 8 of the U.S. Constitution. (Appendix I) 

5. Are che powers delegated or enumerated? 

6. Does Section 8 allow Congress to create an am^y and a navy? 
Where did they get the power to create an alrforce? 

7. Is the power to support education enumerated In the Constitution? 

8. What specific powers are Included In the commerce clause? List 
some examples of commerce. 

Teacher Note: Explain Implied powers as the right of Congress to 
exercise powers "necessary and proper" to carry out the enumerated 
powers. Read last clause of Section 8. 

Section 8 allows Congress to regulate commerce among the several 
states. 

9. Should Congress be allowed to control advertising? 

10. Should Congress be allowed to control advertising on TV? 

11. Should Congress be allowed to control programming on TV? 

12. Should Congress regulate the wages of actors on TV? 

13. Should Congress regulate a TV station without ads? 

14. Under Section 8 how much power does Congress have? Should they 
have? 

15. What happens If the people disagree with Congress over whether 
a power is implied? 
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I -GOVERNMENT 



3. FEDERALISM 

The powers not delegated to the United States by this Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

The Tenth Amendment (1791) 



Federal i sm 

Federalism is a kind of government in which political power is divided 
between national and local assemblies. Some decisions are made independently in 
each subdivision. Others are made centrally for the entire nation. 

How did American federalism come about? 

At the time of the American Revolution state laws differed widely, 
reflecting important social, economic, and cultural differences among their people. 
There was considerable resistance to the idea of merging all of the states into 
a single, uniform national political system with a single national body of laws. 
At the same time experience had taught the states that some decisions were oest 
made centrally. In particular, they saw the need for a strong unified national 
defense and a uniform system of shipping, comnerce and currency. The Constitution 
grants these powers, as well as the power to deal with Indian tribes, to the 
national government, and reserves all of the rest of the government of the states 
to the states themselves. 

What are the reserved powers of the states and people? 

The Constitution does not list the powers reserved by the states and 
the people because it was feared any list would be incomplete. The Tenth Amend- 
ment clarifies the intentions of the framers of the Constitution that neither 
the states nor the United States may exercise any power not specifically given 
them by the people. The people are the source of all political power and their 
consent, in the form of ratifying a constitutional agreement, is necessary in all 
cases to legitimize government. 

What good is federalism? 

Federalism is more than just an easy way to divide up responsibility 
for making decisions and carrying them out. Each state is free, within Constitu- 
tional limits, to preserve its own way of doing things--or to experiment wit^ 
entirely new ideas and programs. This gives us each more freedom to live as we 
choose. Another benefit of federalism is that many important government decisions 
are made in smaller, local legislatures over which we, as Individual voters, have 
a greater degree of influence than we have over the national Congress. 
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I. GOVERNMENT 



3. Federalism 

Goal?: 

The student: 

1. is able to define federalism. 

2. is able to compare and contrast the functions of the national 
and state governments. 

Vocabulary: 

ratify 
currency 

Debriefing questions? 

1. Explain the meaning of the tenth amendment. 

2. Give an example of a power delegated to the national government. 

3. Give an example of a power prohibited to the states by the 
constitution. 

4. Give an example of a power neither delegated to the national 
nor prohibited to the states. 

5. Who owns the power? 

6. Can you answer question 6 without referring to the state 
constitution? Explain. 

7. Do states use their reserved powers differently? Explain. 

8. Do these differences make a difference in where you live? 
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I-GOVERNrCNT 



4. PLURALISM 

There is no wonder that this country has so many charms^ and presents^ to 
Europrnnn^ so many temptatione to remain in it. A traveller in Europe becomes 
I rtvanyrv as soon an he quits his aon kingdom; hut it is otherwise here. Ve 
knoWj properly Gpraking^ no strangers; this is every person^ s country; the 
variety of our soilSy situations^ climates^ goverriments ^ and produce^ hath 
something which must please everyone. 

Hector de CreVecoeur^s Letters from an American Farmer (1782) 



Pluralism 

Pluralism is the recognition of different cultural communities within a 
single society. Pluralism may simply mean toleration. It may mean supporting 
cultural arts and activities; or even making exceptions from the operation of cer- 
tain laws. For example, the Amish have been allowed to keep their children out of 
public schools on religious grounds. It is sometimes difficult to tell whether 
making special laws for a cultural group is a benefit or a form of discrimination 
and oppression. 

Is pluralism related to federalism? 

When people of the same culture tend to live in the same political sub- 
divisions, like the French-Canadians in Quebec, federalism can be used to preserve 
or even strengthen cultural differences. However, a democracy does not require any 
group to preserve its identity or to live under separate laws. Forcing people to 
remain different is just as dangerous as forcing them to become the same. 

Can there be unity in diversity? 

A society can become stronger by tolerating cultural diversity, just as 
it can become stronger by encouraging political diversity through federalism. The 
freedom to be different is a valuable right. If citizens' loyalty and willingness 
to sacrifice for their country is proportional to the benefits they feel they 
receive from citizenship, a diverse nation is strongest when it tolerates rather 
than attempts to limit its diversity. 

Is pluralism divisive? 

Some people complain that Indians and other cultural groups use their 
differentness as a basis to demand a disproportionate share of wealth. They feel 
that differentness is a dangerous basis on which to distribute wealth, arguing that 
it encourages citizens to seek out distinctions and conflicts of interest among 
themselves, whether real or imagined. 
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I. GOVERDMENT 



.4. Pluralism 



Goals: 

The student: 

1. 1$ able to define cultural pluralism. 

3* the social benefits of cultural pluralism. 

3. values cultural pluralism. 

Vocabulary: 

cultural comunity 
cultural diversity 

Debriefing questions: 

1. What is the American culture? 

2. Where does it come from? 

3. We have been callec' a national "melting pot." What does this 
mean? 

4. Is the "melting pot" statement accurate? 

Brainstorm separately: 

a. national origins present In Washington State. 

b. religious groups in Washington State. 

c. ethrtic groups in Washington State. 

5. What generalizations can you make about the brainstormed data? 
b. In what ways are we all alike? 

7. Which values roust we sharTroir all of our cultural diversities 
to coexist in reasonable harmony? 
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Week One 



BASIC KNOWLEDGE EXPECTATIONS 



1. What is the difference between a democracy and a republic? 



2. What is the United States Constitution? 



3. How are the powers of the federal government limited? 



4. What does federalism mean? 



5. Who decides whether the federal government's actions are legal? 
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TREATTFIME 



A Game of Cross-Cultural Negotiation 



What happens when groups of people endowed with different resources » and enjoying 
different languages and customs » must meet and agree on sweeping changes In their 
relationship? To what extent do misunderstandings about one another lead to 
unsatisfactory agreements? And to what extent can we te11» after years have 
passedi what was really meant to be agreed to in the first place? 

These are important questions in the study of Indian treaties, Indian treaties 
were agreements exchanging vast quantities of land, timber* mineral s» and other 
resources for promises of peace* security* and mutual assistance* Of course* 
both sides want to get and keep what they think was promised to them. Sometimes 
it isn't all too clear what was promised. In fact* there are even disagreements 
over Just how pemanent these treaties were meant to be. 

TRFATYTIME is a way of experiencing some of the challenges* problems, and 
frustrations of the making and keeping of cross-<cu1tura1 agreements. 

Before playing TREATYTIME you may find it helpful to discuss these questions: 

What kinds of aocial austome do we follow without even thinking about them? 
How easily might a stranger from another ecciety unintentionally offend us? 
Or misunderstand our actions? 

[As an experiment* have two students stand facing each other about 
ten feet apart, then have them begin to move closer to one another one 
step at a time. Observe their embarrassment and avoidance of eye contact, 
and the inevitable laughter from the rest of the class* as they approach 
within what Edward Hall calls "intimate distance"— about two feet. Is 
this custom the reason why people look at the ceiling of an elevator instead 
of at one another?] 

Do all languages have words for the same things? 

Is it ever possible to translate ideas ^ no matter how careful you are? 

[If you or any of your students speak a language other than English^ try 
to translate some concept words like trusty loyalty^ sympathy^ suspicion^ 
envy J amazement. Are there exact equivalents? How does language reflect 
the kinds of behavior people expect from one another?] 
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TREAmiME: GENERAL INSTRUCTIONS 



Objeot of Play 

4. .The team with the most points at the end of the game wins. 
Negotiation 

lieryl^lVtl'itlt'Z TrZe:'''''' '° '""'^ ^'"'^ 

2. An promises must be made In writing during the first half of the period. 

h^r^i^A Tf^"^ °r agreements can be made between teams. Negotiations can be 
carried out anywhere by any representatives the teams choosi. 

J^jotiatiJnr "'^ c^^^o""^ during the 

2. After the Judges have been chosen, each team must submit its riaim fnr tho 

3. CUfns tor points cm be ch<1 longed by other teams. 

Ji™Sinj;^'nTts:t?*5^n,j;ii f^^^fisj,?^""^ '"^'^ °^ 
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TREATYTIME: SPECIAL INSTRUCTIONS FOR TEACHERS 



Preparation 

!• Organize teams and distribute Instructions the class day before you play 
TREATYTIME- 

2. Each student will need a copy of the general Instructions and the special 
Instructions for his or her team. Remind the class that tern Instructions are 
confidential and should not be discussed with other teams at any time. 

3- Just before your class meets for TREATYTIME arrange all the chairs and tables 
In your room In four groups, one In each comer. Make a large sign for each 
team with Its name on it and tape or tack It up In that team's corner, 

4. Make ten copies of the sheet of resource cards and cut them apart, Place 
each team's cards face down In Its corner as follows 5efo|r|e class begins: 
30 Money cards to the Vadgets^ 20 Land carde to the Bunge^ IS Land oarda, to 
the Wumpe^ and 12 Land oardB to the Moo. 

Beginning play 

1. Send each team to its assigned corner, 

2. Appoint a King for the Bungs and divide the Wumps Into High and Low Wumps 
(see the special Instructions for these two teams). Make your choices known 
only to the Bungs and Wumps, 

3. Make sure plenty of paper Is available for writing agreements. 

4. Remind the class that all agreements must be completed In writing by mid- 
period, and tell them to begin. 

Scoring 

1, You win be ultimately responsible for seeing that scoring Is consistent 
with the following schedule— understanding! of course, that the Judges alone 
can decide whether any particular team "has" a resource. 

value inpointa fort 
team 1 Money card 1 Land card 1 Money 1 Land 

Wadget 10 15 35 

Bung 15 20 35 

Wump 15 25 40 

Moo 15 30 40 

2, All teams begin with 300 points, 

3, Since money can be used to develop land, a team scores more points for a 
Land + Money pair than a Land card and a Money card are worth separately. 
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TREAHTIME: SPECIAL INSTRUCTIONS FOR WAD6ETS 



l!!"!**^*^ J*^! 1°*^ "0 land. To score a lot of points vou will 

have to buy land from the Bungs, Wumps and Moo. ^ ^ 

The Hadgets have a President chosen by election. Whoever apt«: th* ^ct wnf«c 

^^"^ '>«9^""°ng oJlhe gaSl anS hSf another 
one^ever you want to. You can keep the resSlts of ySur electiSn Jo JSJr- 

««J <.kL r ^ Wadgets. "Treaties" are negotiated by the President 

and then Bust be approved by 2/3 of the Wadgets. oy tne Kresiaent 

SdStl iSSeTsISe SlndJ''^''? rr''.^"'''^'^^ 900d as his contract." 

iSu rn^b^ Jin \ ^S" 'J*''^ whenever you meet and whenever 

^te^aSf^Jj!;. hI'^''^ whenever you make promises. In meetings you 

snake hands every time you speak, as a sign of respect for your listeners Thi«; 

nJ'tt-'JerX"?^^^^ other^st'in^orJInnad^J'LfSm il'^' 

saying boo-oo! very loudly when you agree with something someone else Is saying 

p!5iiU«?* "»l^es very careful distinctions among different kinds of 

"contract" a binding promise among Individual people; If one 

party to a contract breaks It. he must pay the other 
for Its losses 

"agreepient" a promise that does not have the force of law 



"treaty" a promise among countries or nations that has the 

foi^ce of law only as long as both sides continue 
to go along with it 

"compact" a promise among countries or nations that none of 
them have the power to break without the consent of 
the others 

JS'iJt/JJiv^J^ae? JIlp"l!t];2r/'^' f '^^"9' ^^^^ ^^y^ else's, 

Prefer to h2!ic J! ^^f' *° ^^^"""^ the WadgJts. and 

prerer to make deals with those teams that do. 

JJe^Jntufpf .i^fl!^/!" Wadgets will score 10 points for each Money card you 
27?^ TO MAKE THE BEST DEALS YOU CAN. YOU DO NOT HAVE TO GIVE OTHER TEAM<J any 
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TREATY! IME: SPECIAL INSTRUCTIONS FOR THE MOO 



The Moo have few resources, but they value what they have very much. As a 
rule, the Moo like things just the way they are. 

You Moo are a very democratic people. You havt w tten laws oi constitu- 
tion, but it Is understood that no decision is n^ue affecting you all unless 
everyone agveee. You often send messengers to discuss things with other people, 
but you don't consider yourselves legally or morally bound to any agreement 
until you've all had a chance to get together and everyone has voted in favor 
of it. 

You are also a very religious people. Believing, as you Moo do, that the gods 
want all people to live the same good lives you do, you are only willing to 
share your resources with people so long as they remain "moo-moo." 

Your language is a lot like English, hit containc some special words you 
must use very carefully: 

"moof" to give something away reserving a right to take 

it back whenever you want 

"g^tch" to give away a thing such as food or clothing; 

gitching is forever— a good Moo never goes back 
on a gitch 

"moo-faa" to let someone use your land for a while— the 

Moo have no word for giving away land forever 

"moo-moo" being good in the Moo way, behaving with dignity 

like a good Moo 

Th.-! Moo are highly offended by physical contact with other people such as hand- 
shaking and back-slapping. You Moo consider people who do these things very 
uncivilized, and when you see them do it your custom is to stick out your 
tongues as a sign of disgurt. It is a Moo belief that uncivilized hand-shaking 
and back-slapping peotiles cannot be trusted, and the Moo will not make any kind 
of gitch with such people— although they might make a moof, or a moo-faa. 

At the end of the game the hoo will score 15 points for each Money card they 
are entitled to, 30 points for each Land card, and 40 points for each pair of 
a Mersey card and a Land card. 

TRY TO MAKE THE BEST DEALS YOU CAN. YOU DO NOT HAVE TO GIVE OTHER TEAMS ANY 
LWORMATION ABOUT '.OURSELVES UNLESS YOU WANT TO. ABOVE ALL, REMEMBER TO TALK 
ANL ACT LIKE GOOD MOOS! 
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TREATYTIME: SPECIAL INSTRUCTIONS FOR BUNCS ^ 

You Bungs are rich In resources. You are all very proud of yourselves, and 
your name, "Bung." means, "the only real people in the world." 

All tht Bungs are governed by a King (or Queen). Being King is hereditary. 
The King is treated very carefully. When the King speaks, all the Bungs 
cover their eyes with their hands out of respect. No Bung ever speaks to 
the King unless being first spoken to. Any minor thing the King asks to be 
done (like "get me a chair to sit on") is done at once. 

But the King of the Bungs isn't really all that powerful. Nothing he does as 
King has to be followed by other Bungs unless they want to. Usually they do 
vAat the King commands out of respect, but if he does something really very 
disagreeable they ignore it. 

Your language is a little different from English, containing among other 
things some very special words to describe the nature of promises. 

"tunk" the kind of promise the King can make 

'tunk-runk" a promise made to be kept, but with regrets 

"go-tunk" to make a promise not meaning to keep it. 

or to give something away not meaning to 
give it 

"go-bung-tunk" a solemn promise not to be broken under any 
circumstances 

"go-bung" to act respectfully before the King, to treat 

the King the way a Bung would 

Since you Bungs are so respectful of your King, you want other people to act 
that way. too. You always refuse to make deals with people who do not "go-bung." 

At the end of the game you Bungs will score 15 points for each Money card you 
are entitled to. 20 points for each Land card, and 35 points for each pair 
of a Money card and a Land card. 

TRY TO MAKE THE BEST DEALS YOU CAN. YOU DO NOT HAVE TO GIVE OTHER TEAMS ANY 
INFORMATION ABOUT YOURSELVES UNLESS YOU WANT TO. ABOVE ALL, REMEMBER TO TALK 
AND ACT LIKE GOOD BUNGS! 
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TREATYTIME: SPECIAL INSTRUCTIONS FOR WUMPS 



The Wumps are a very unusual people. 

Long ago the Wumps broke up Into two bands, the High Wumps and the Low 
Wumps. Each band governs Itself and choses Its own leaders, called "gups." 
Sometimes there are as many gups as there are Wumps. 

The High Wumps still behave as If they represent all the Wumps, frequently 
referring to the Low Wumps as "our children" and trying to act on their 
behalf. The Low Wumps resent this and, on principle, uppose everything 
decided upon by the High Wumps. Unfortunately, the Low and High Wumps have 
never divided up their land, and continue to use It all together. This leads 
to many arguments. 

Under Wump customs, Wump women own all the land, and no arrangement Involving 
land Is lawful unless the women have agreed to It. Nonetheless Wump men have 
been known to make deals on their own and keep them secret from the women, 
hoping to keep all the profits to themselves. 

Wumps never discuss business matters with other people. They listen very 
politely to everything that's said, and then either go along with It or go 
away without saying a word. Wumps believe It rude to argue and dicker. By 
the same token, when they have a proposal to make, they simply say what It Is 
and then go away, leaving the other folks to either accept or reject It. 

Wump language distinguishes among different kinds of promises: 

"brip" a binding promise among Individual people; If 

one party to a b. 1p breaks It, he must pay the 
other party for its losses 

"klonk" a promise that does not have the force of law 

or morality 

"moof" a promise among countries or nations that has 

the force of law and morality as long as both 
sides continue to go along with It 

"grand-moof" a promise among countries or nations that none 
of them have the power to break without the 
consent of the others 

At the end of the game you Wumps will score 15 points for each Money card you 
are entitled tu, 25 points for each Land card, and 40 points for each pair of 
a Money card and a Land card. 

TRY TO MAKE THE BEST DEALS YOU CAN. YOU DO NOT HAVE TO GIVE OTHER TEAMS ANY 
INFORMATION ABOUT YOURSELVES UNLESS YOU WANT TO. ABOVE ALL, REMEMBER TO TALK 
AND ACT LIKE GOOD WUMPS! 
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TREATYTIME: DEBRIEFING QUESTIONS 

Aak each teem to make a report anmtering the follouting queationa: 

1. What was your goal In negotiating with the other teams? How marty Land and 
Honey cards did you try to get? 

2. Which teams did you try hardest to trade with? Why? 

3. How did you find out about other teams' strengths, weaknesses, and customs? 

4. How reliable was your Information? Why? 

5. Did you need "interpreters" to communicate with the other teams? If yes, 
reliable were they? 

6. Were your Intentions misunderstood by other teams? By the Judges? Explain 
using specific examples. 

7. Did your team try to take advantage of other teams* customs? Of their 
Ignorance of your customs? Explain using speclffc examples. 

8. If you could do It all again, what would you do to give your team the best 
possible chance of winnfng? 
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II-TREATIES AND INDIAN 1REATIES 

1 . THE TREATY POWER 

He shall have Powers by and with the Advice and Consent of the Senate, to 
make Treaties, providing two thirds of the Senators present concur. 

United States Constitution, Article II, Section 2 



Treaties 

In The Federalist, treaties are described as contracts between nations. 
Like any other contracti a treaty involves an exchange of things, and usually 
provides for its execution within a certain period of time. 

What do treaties exchange? 

Some treaties exchange land for money, just like contracts for the sale 
of land. These are called "cessions." Others provide for special trading privi- 
leges for citizens of the two governments, or organize Joint ventures for their 
mutual advantage. Businesses often make contracts of that nature. 

How are treaties made? 

Through their representatives, both countries negotiate an agreement. 
Under the Constitution the United States is not bound by any agreement unless it 
has the approval of both the President and the Senate. Other countries have their 
own procedures for approving or "ratifying" treaties. Like a contract, a treaty 
is not binding upon either party unless both have made and approved it in the 
manners provided by their laws. 

Why the President and the Senate? 

The framers of the Constitution were mostly concerned with military 
agreements and alliances when they drafted the Treaty Clause. They felt that 
secrecy, speed and decisiveness in reaching strategic decisions required that a 
single individual— the President— make the agreement and that a small, select, 
and, in those days secret body— the Senate—should give it final approval. 
Nowadays, the Senate is no longer such a small and secretive body, and Presidents 
prefer making "Executive Agreements" with the approval of both Houses of Congress 
like any other laws. 
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n. TREATIES AND INDIAN TREATIES 



1. The Treaty Power 

Goals: 

The student: 

1. Is able to explain why countries make treaties. 

2. is able to explain the process of making a treaty. 

Vocabula. y: 
cession 

executive agreements 
negotiate 

framers of the Constitution 
Debriefing questions: 

Read the Treaty of Paris which ended the American Revolution 
(Appendix II). 

1. What does the United States promise to do? 

2. What does Great Britain promise to do? 

3. Was any property exchanged? 

4. Who do you think got the best deal? Explain. 

5. What would happen If the treaty Mere broken? 

6. Has the U.S. signed any treaties recently? 

7. What Mere the terms of *:he treaty? 

8. Who got the best deal? 

9. What happei.. If Me break It? 

10. Why do countries make treaties? 

11. Do you think the process should be changed? 
Explain. 
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II-TREATIES AND INDIAN TREATIES 



2. INDIAN TREATIES 

The sovereignty of a partioulav State is not impaired by its occasional obedi- 
ence to the ootmands^ of other States, or even the hdbiUial influence exercised by 
them over its councils. It is only when this obedience , or i^ie influence , assumes 
the form of express aompactj that the sovereignty of the State, inferior in power, 
is legally affected by its connection with the other. 

Henry Wheaton's Elements of International Law (1836) 



Whj^were Indian treaties made? 

Treaties have been made with Indian tribes since the first European ex- 
plorers visited North America. There are 366 treaties still in force with tribes 
in the United States. Indian treaties were made for several reasons. Tribes were 
frequently able to defend against encroachments on their lands, forcing American 
setfitrs to pay for what they needed. Many European nations refused to recognize 
the legitimacy of conquest as a means of acquiring tribal territory, so to protect 
its interests In international affairs the United States had to show that It was 
acquiring tribal lands peacefully. Finally, treaties often provided commercial 
and military advantages for both parties. 

How were Indian treaties made? 

Indian treaties were negotiated in meetings between representatives of 
both nations. Language was usually a problem. Frequently the transcripts of the 
discussions, the English text of the treaty, and Indian reports of the transactions 
all disagree with one another. Often the United States' representatives came pre- 
pared with a proposal and threatened war if it was not accepted by the Indians. 
Sometimes the representatives of the tribes had no authority to make the promises 
they did, or they only represented themselves and their own families. 

What do Indian treaties say? 

Indian treaties include the same kinds of things as other treaties. They 
ended wars (in only two treaties, however, did tribes concede defeat), sold or 
exchanged lands, opened up trade, established special procedures for peacefully 
resolving disputes among their citizens, and bound the United States to provide "for 
eign aH" in the form of money, food, machinery, teachers, and technical training. 
Indian treaties differ from other treaties in only two important aspects. Most 
Indian treaties delegate to the United States power over war and foreign trade— just 
as the states delegate these powers to the federal government in the Constitution. 
Some Indian treaties also authorize the United States to enforce some of its laws 
within tribal territory for the protection of Indians and non-Indians alike. This 
is also Similar to the states. 

Why did we stop making Indian treaties? 

Motivated by Congressional concern over the amount of foreign aid the 
President had been agreeing to in Indian treaties, in 1871 Congress passed a law 
forbidding the President to negotiate any more Indian treaties. The same law pro- 
vided that "no obligation of any treaty lawfully made and ratified... be... invali- 
dated or impaired." Since 1871 the President has continued to make contracts or 
agreements with Indian tribes, ratified by both Houses of Congress, and the courts 
usually treat these documents as if they were treaties. 
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II. TREATIES AND INDIAN TREATIES 

2. Indian Treaties 

Goals: 

The student: 

ll^V^ *° "•5- treaties with Native American 

2. Is able to explain how the treaties were made. 
Vocabulary: 

encroachments 

invalidated 

impaired 

Debriefing questions: 

Read the Treaty of Medicine Creek the appropriate Articles I - XII. (Appencix III) 

l2ctioJ?of''JI^^J)LrJf J the students rewrite the more important 

pfJh cSJtyl^SL!'**^,!" T Next have them determine whether 

sStioS^ i?!h?K''!.VfJ*" '''' '"^ ^''•''y' "'^^ t^'em exp.ain how the 
sections might be written more equitably.) 

I' S?**^.!"^^*" treaties differ from other treaties? 
Z. What did the U.S. get from the tribes? 
3, What did the U.S. pay for what it got? 

tHbe^l^^Sfu s?**'^*" * continuing relationship between the 

I' ^^^^Ml^i 3^^! "•5* P"^'^ to govern them? 
0. wio got the best deal? 

7. How important were the "good intentions" of the parties to 
success of this treaty? Explain. ^ 
Are there any parts to the Medicine Creek Treaty that are 
obsolete? Explain. 
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II-TREATIES AND INDIAN TREATIES 



3. TREATY ENFORCEMENT 

One who attempts to survey the legal problems raised by Indian treaties must 
at the outset dispose of the objection that such treaties are somehou) of inferior 
validity or are of purely antiquarian interest. . Although treaty making itself 
is a thing of tJie past, treaty enforcement continues. 

Felix Cohen ^8 Handbook of Federal Indian Lau> (1942) 



Who enforces Indian treaties? 

Tribes and tribal members can protect their treaty rights by taking 
treaty-violators to court. The federal courts have jurisdiction of "all Cases, in 
Law or Equity, arising under this Constitution, the Laws of the United States^ and 
Treaties made, or which shall be made, under their Authority." Treaties are enfor- 
ceable against the United States and its officers, the states, and individual citi- 
zens. Article VI of the Constitution provides that "all Treaties made, or which 
shall tc made, under the Authority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary notwithstanding." 

Are all of the terms of Indian treaties enforceable? 

All provisions of Indian treaties are enforceable, but not all have been 
enforced. Most tribal lawsuits brought under treaty provisions have dealt with prop- 
erty such as land, fishing rights, and hunting rights. The issue has been whether 
property protected by treaty has been Interfered with by state or national govern- 
ment. The courts deal with these cases in about the same way they deal with prop- 
erty disputes among private citizens. The tribe has a right to have its propertv 
back or compensation for the loss. 

H ow can an Indian treaty be changed? 

Like any other treaty, an Indian treaty can be changed by the mutual 
agreement of the parties— that is, by another treaty. Since the 1880' s Congress 
has claimed a power to change the terms of an Indian treaty without tribal consent. 
The courts upheld this claim, assuming that this extraordinary power would only be 
exercised for Indians' benefit. Tribes argue that federal laws enacted without 
their consent and in violation of their treaties— for example, laws subdividing 
and forcing sales of their lands and restricting the powers of their governments-- 
have not benefited them at all. In international law one nation's breach of a 
treaty absolves the other of all obligations under it. However, neither tribes nor 
the United States can afford a complete political separation. Tribes want the 
United States to keep its promises, and the United States expects tribes to keep theirs. 

Must tribes be compensated for changes in their treaties? 

Yes. Even if Congress does have power to change Indian treaties without 
tribal consent, it must, under the Fifth Amendment, compensate the tribes for any 
resulting losses of property. The Fifth Amendment prohibits the taking of "private 
property... for public use, without Just compensation." In lawsuits and under special 
acts of Congress such as the Indian Claims Act and Alaska Native Claims Settlement 
Act tribes have recovered about one and one-half billion dollars from the United 
States. The lands and resources still owned by tribes and protected by their trea- 
ties are worth many times that amount. 
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II. TREATIES AND INDIAN TREATIES 

3. Treaty Enforcement 

Goals: 

The student: 

1. Is able to explain the difference between federal laws and 
treaties. 

3* llfi^^tnll !ff''^7 *r"*^" 13**^""^ be changed. 

3. knows that all private property, Including treaty property is 
protected by the fifth amendment. Property, is 

Vocabulary: 

law or equity 
compensation 
absolve 
obligation 

Debriefing questions: 

1. Wh«i amenchient say about private property? 

2. What Is "Just" compensation? Who decides? ' 

HUfH^K^IST.^rr^"* 0^ ^an-^y's that. 

would be difficult to appraise In money? 

4. By paying compensation could the government take your propertv 
for use by another private citizen? Explain. ^ ^ "-y 
By paying compensation could the government take any of your- 
civil rights as a citizen? 

7* J^fn^ll®*"'^: C^llft^tution a kind of treaty among states? Explain. 

ft uJJ* J^***^ ^ governments become their constitution? 

?5?iJJ ^^I^^^*'^ P'"^^" ^ "-S- Constitution refused to 
abide by It? Explain. 
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II-TREATIES AND INDIAN TREATIES 



4. THE FUTURE OF INDIAN TREATIES 

l8 the American nation — now 200 years old, and 100 full years beyond the era of 
the Little Bighorn — yet mature enough and secure enough to tolerate, even to encour^ 
age, within the larger culture, aoci^eties of Indian people who wish to maintain 
their own unique tribal governments, cultures, and religions? 

Final Report of the American Indian Policy Review Commission (1977) 



What would full enforcement of all Indian treaties mean? 

Many millions of acres of land and other resources such as water would 
have to be returned to tribes. The federal government's authority to supervise 
tribal government would be considerably reduced, and the states would lose all Juris- 
diction and authority on reservations. Tribes would probably see these changes as 
beneficial. On the other hand the level of federal financial and technical assis- 
tance tribes receive today, while no more than the states enjoy, is far greater than 
any treaty promises. There may be room for compromise. 

Have changes in tribes' circumstances affected treaties? 

Although their populations are about the same as when the treaties were 
made, most tribes today are restricted to much smaller, territories. Tribal citi- 
zens are the poorest people in the United States owing, many (including the American 
Indian Policy Review Conmission) argue, to generations of federal tampering and 
experimentation with their governments and economies. Tribes are no longer a major 
military power in North America. Like general American culture, tribal culture 
is undergoing change; both cultures have grown more alike, borrowing from one another. 
The law does not recognize any of these changes as impairing treaties* enforceability, 
although to be sure some of the details in treaties— like federal promises to provide 
tribes with blacksmiths--no longer make much sense. 

Would treaty abrogation result in assimilation^ 

It is frequently suggested that tribal citizens would be better off living 
in the states among state citizens and participating exclusively in state, rather 
than tribal government. Tribal members are free to do that now if they wish, how- 
ever. For many, the desire to remain self-governing outweighs the economic advan- 
tages of political assimilation. The question must be asked, then, whether any 
attempt to forcibly assimilate Indians would accomplish any real lasting change. 

Could tribes become a part of the national political systCT ? 

Tribes already are a part of our political system. Their treaties, like 
the Constitution and states' enabling acts, are agreements for sharing political power 
with the national government. Like states, tribes manage their own internal affairs 
subject to federal laws. There are differences between the specific powers of states 
and tribes, some of which tribes would like to keep and some of which they would like 
to change. On the whole, though, both states and tribes are local governments pro- 
tecting, to the best of their abilities, the interests of their citizens. Many 
states share tribes' problem of raising enough money to pay the cost of government 
programs. This may prove to be the greatest problem for the future survival of 
both state and tribal governments. 




n. TREATIES AND INDIAN TREATIES 



.4. The Future of Indian Treaties 



Goals:- 

The student: 



1. Is able to compare and contrast the totdl enforcement of the 
treaties with the total abrogation of those treaties. 

2. Is able to explain how tribal relationships between tribes and 
the U.S. has changed since the time of the treaties. 

3. is able to explain similarities and differences between federal, 
state, and tribal governments. 

Vocabulary: 

abrogation 

Jurisdiction 

assimilation 

Debriefing questions: 

1. What would happen if every provision of the Medicine Creek 
Treaty were fully enforced? 

2. Which provisions of the treaty probably could be removed without 
disagreement? 

3. Which provisions of the treaty were most valuable to the Indians 
in 1855? Today? 

4. If the U.S. government were to abrogate this treaty, which 

Items would require "just compensation" under the fifth amendment? 

5. By paying compensation can the State of Washington change any 
part of this treaty? Explain. ^ ^ ^ 

6. If the U.S. government abrogates the treaty, what rights other 
than property would they lose? Could these be compensated? 

7. Is the survival of tribal governments under treaties a good 
example of federalism? Pluralism? Explain. 

Note to the Teacher: Certain treaty rights such as hunting, fishing, 
etc., are rights "retained" by a sovereign nation at the time the treaty 
was made with the U.S. government. 
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Week Two 



BASIC KNOWLEDGE EXPECTATIONS 
What Is a treaty? 

WhAt Is a treaty's place In United States law? 

How are Indian treaties different from other United States treaties? 
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FISHGAME 

A Puget Sound Salmon Fishing Game 



What £ It like to be a salmon fisherman In Puget Sound? What kind, of risks 
do fishennen *;ake? How easy Is It for fishermen to find fish, and how easy 
is It for fisheries regulators to tell when too many fish are being cajght? 
How are all of these things affected when different groups of fishermen are 
required to fish at different times, as Is the situation after v.s. v. WaeHngton? 

These are some of the questions about the Washington fishing rights controversy 
that can be explored with FISHGAME. » y t jr 

FISHGAME Is a very simple model of Puget Sound salmon fishing. In FISKGAMF 
student fishermen compete for a single run of salmon migrating to the Dungeness 
River near Sequlm, while other students, working together as the Department 
of Fisheries, try to prevent the run from being overfished tjo extinction. All 
?I i fishermen use the same kind of fishing gear (gill-nets). Random accidents 
(bad weather, boat trouble) cause some fishermen to lose fishing dnys. 

Of course. In real life there are hundreds of runs of salmon and fishennen use 
many different kinds of gear. 

Your class will get the most out of FISHGAME If they first understand the 
migratory life-cycle of salmon. Draw the migration path of the Dungeness 
salmon run used In FISHGAME on the FISHGAME board and discuss these questions? 

Where are the aalmon oloseat together and easiest to oatoh? Farthest apart and 
hardest to oatoh? 

Where are the salmon easiest to find? Easiest to tell apart from other runs of 
the salmon? Hardest to tell apart? 

Where are the salmon largest and fattest? 

What^e some different ways people could fish for salmon? On the basis of what 
you know about the life- cycle of salmon, where and how would you prefer to fish 
to make the most money' To catch the largest nunbevs of fish? 

Haw can anyone tell how mny sahnon have already been caught during a season? 
How many are still left in the water unoaught? 

[As an extra exercise to demonstrate the problems of counting fish In 
the water when stocks are mixed and there are saasonal fluctuations In 
numbers of each stock, fill a box with four or five different colors of 
b^ads, marbles or jellybeans in some fixed ratio. Write this ratio on 
;rio board. Now mix up the contents of the box and pour about half out 
into a smaller box. Have a student draw out most of the contents of the 
smaller box and write the results of this sampling on the board. Now ask 
your class to determine as best they can how many more beads (or whatever) 
of each color are left in the smaller box. Conclude by explaininq the 
meaning of probabilities.] 
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FISHGAME: GENERAL INSTRUCTIONS 



(Sioeot of Play 

1. There are two groups of players. Twelve students (or, if you wish, twelve 
teams of students) will be fishermen. All of the rest will be the Department 
of Fisheries. 

2. There will be one run of salmon, migrating to the Dung ,ess River to spawn. 
iJcurlic ® ^''^P following roughly the path indicated on the 
FISHGAME board. The salmon will be spread out on both sides of the migration 
path for ten miles or more. 

3. The job of the fishermen is to catch as many fish as they can. Any fisherman 
who catches no fish can't make the payments on his or hrr boat and loses it. 

4. The job of the Department of Fisheries is to preserve the Dungeness salmon. 
This requires that at least 800 salmon reach the river to spawn; 800 is the 
"minimum escapement number." 



Fiaking 

1. Each fisherman will have a scorecard, consisting of a map of the Strait of 
Juan de Fuca and spaces to record his daily catch. Fishermen can use their 
scorecards to plan where they will fish and to add up their scores. 

2. Before each fishing day each fisherman will be dealt a "bad news card." 
Most of these cards are blank, and can be ignored. A few, however, mean boat 
trouble, storms, or other problems that will keep fishermen from fishing. Fisher- 
men must follow the instructions on the cards they draw. 

3. When the teacher announces the beginning of a fishing day, each fisherman 
indicates whert he wants to fish by writing in his boat number (from his scorecard) 
on that spot on the large FISHGAME board. 

4. After all boat locations have been written in for the day, the teacher will 
score 'hat round. If a fisherman has caught any fish, the teacher will announce 
It (for example, "boat number five, 100 fish!"). Fishermen should not only keep 
careful count of their own catches, but find out how well other fishermen are 
doing to get a better idea of where the fish ar^ running most plentifully. 



Fegulation 

1. Each member of the Department of Fisheries has a scorecard, too, to try to 
keep track of how many fish are being caught, and where. 

2. Members of the Department have a right to look at any fishermen's scorecards 
at any time. 

3. The Department can, at the beginning of any fishing day, close down all fishing 
that day, or close down all fishing in anu part of the FISHGAME board that day. 

If any fisherman is caught fishing in violation of one of these Department orders, 
the Department can, after checking with the teacher (who is final judge in these 
matters), take away his day's catch, hi' boat, or both. 
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FISH6AME: SPECIAL INSTRUCTIONS FOR TEACHERS 



Preparation 

1. Assign students to be fishermen and regulators and distribute Instructions 
the class day before you play FISH6AME. There muat be only twelve Individuals 
or teams fishing. 

2. Each student will need a copy of the general instructions and a copy of 
the student "scorecard" included In this packet. Explain the use of the score- 
card when you distribute It. Number the fishermen's scorecards from 1 to 12. 
These will be their identifying "boat numbers." 

3. Before your class meets to play FISHGAME, paste or tape together the four 
sheets that make up the FISHGAME board. Also make a transparency of the 
"fishcard" included in this packet and cut It out with a scissors. Finally, 
make ten copies of the "bad news cards," cut them apart, and shuffle them like 
a deck of playing cards. 

4. Just before your class arrives, arrange all tables and chairs In a semi- 
circle around your desk, leaving plenty of room In the middle. Lay the FISHGAfE 
board on your desk facing the class. 



Beginning play 

1. Have a student helper deal out the "bad news cards," one card to each 
stude. t fisherman. Students must follow the instructions on these caris. 

2. As soon as all the fish*»nn«n have been dealt cards, announce that fishing 
will benin. Each fisherman incfcates whe»*e he warrts to fish by writing his 
boat number on that spot on the FISHGAME board. Give fishermen no more than 
five minutes for this. 

3. When everyor has returned to their seats, score the round using the trans- 
parent fishcard. Never let the class see the fishcards! 

4. After scoring, ask the Department of Fisheries to announce any time or area 
closures they wish to make for the next fishing day. Then have the "bad news" 
cards dealt again and start over. FISHGAME Is designed for six fishing days or 
rounds. 



Scoring 

1. The fishcard has printed on it 36 dots in 18 squares. Each dot represents 
100 salmon. 

2. To score each fishing day or round place the fishcard on the board so that 
it corresponds with the marker (a star) for that day. There are six markers, 
numbered from 1 to 6. 
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ll«s?aS^«?IlS„'^j;r*?!"lE ^I*? "Jf* "^^^ to take to see that at 

offlfed?^ ^ Dungeness. these historicdl statistics are 



Year Salmon Caught Esoapement Total 

2700 1200 3900 

1971 2400 1000 3400 

1972 2300 1700 4000 

1973 2800 800 3600 
2300 900 3200 

US 2^ 'SOO 4000 

976 2500 1000 3500 

977 2700 1000 3700 
1978 2000 1100 3100 

average 2423 1144 3567 
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4. If a boat number falls within a square containing any dots, cross off one 
dot in that square* calling off the boat number and its catch, that Is, "boat 
number—, 100 fish!" If a boat falls between two squares It "catches fish" 
In only one of them. If all the dots In a square are crossed off, no more 
fish can be caught In that square. No fish can be caught on "land." 

5. When the game Is over, each fisherman should have his own record of how 
many salmon he caught, and you should have a record, on your fishcard, of how 
many salmon survived to "spawn." 



U.S. V. Washington vereion 

1. As just described, FISHGAME simulates a salmon fishery before the Indian 
treaty fishing rights decision, U.S. v. Vaakington. It does not distinguish 
among different groups of fishermen. 

2. To play FISHGAME as a simulation of the treaty- fishing situation. Identify, 
before game play, three fishermen (or fishing teams) as tribal fishermen. All 
rules of FISHGAME stay the same exoept that ncn-trlbal fishermen can only fish 
on even-numbered fishing days. 

3. This version of FISHGAME Is most Instructive If plaored after the standard 
version. 

4. After you play this version of FISHGAME, discuss with your class the follow- 
ing questions: 

Hon much better off were the individual tribal fiehemen as a 
result of the fishinr-daye rule? Will thie advantage last long if 
other tribal merrbers, attracted by the new laa, etart fishing, too? 

Was it harder for the Department of Pieheries to do ite 30b ae 
a result of the fishing-days rule? Why? 

How did the fishing-days rule affect the total salmon catch of 

both groups? 



BAD NEMS 



yOOR BOAT SPRINGS A 
« LEAK. GO BACK W 
THE DOCK; HO 
FJSHIfG FOR rOU 
6. TODAYI 



BAD NEWb 



STORMY WEATHER 
KEEPS YOU TIED UP 
AT THE DOCK; HO 
FISHIHG FOR YOU 
TODAYI 



DAD NEWS 



BAD NEWS 



BM> NEWS 



BAD ^EVfS 



BM> NEWS 



BAD NEWS 



BAD hEWS 



BAD NEWS 



BAD NEWS 



BAD NEWS 



BAD NEMS 



BAD NEWS 



BAD NEWS 



BAD NEWS 
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VANCOUVER ISLAND 



0/ 



'0^ 




cloRom 
boy 



^••^^:SS?|?]^»>y»« river 
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SHEET POUR 



f ishgame rshcard 



Each 0 represents 100 SALMON 
The A Is the point of alignment 
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iBELLINGHAM 



fishgame 

SCORECARD 

BOAT NUMBER 



NAME(S) 



FISHING DAY YOUR CATCH 
I 

2 



1 
4 



5 



6 



SEASON 
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FISHGAME: DEBRIEFING QUESTIONS 



Debriefing questions for fishermen: 

1. How did you go about trying to predict where to find the salmon? 

2. How successful were your predictions? Why? 

3. How often were you unable to fish where and when you wished? 

4. How well were your own efforts and skills rewarded? Did your catch reflect 
your effort and abilities? 

5. How would you change the fishery to give yourself a better chance to make 
& good catch in the future? 

Debriefing questions for regulators: 

K How did you go about trying to predict the numbers and movements of the salmon'' 

2. How successful were you? Why? 

3. What could you have done to dc a better Job of prediction? 

4. How effective were >^ur regulations tn protecting the salmon runs? Were 
problems caused by 

(a) poor informa.lon 

(b) badly-designed regulations 

(c) little compliance from fishermen 

(d) poor enforcement 

(e) all of these? How? 

5. Kow would you change the fishery to make yoLr job easier the next tiiie? 
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III-THE FISHING RIGHTS CONTROVERSY 

1. PROPERTY 

^ ^.P^3^^<'^J^ ^^'-^ff end, therefore, of men's uniting into commomealtha and 
putting themselves under government is the preservation of their property. 

John Locke's Second Treatise of Government (1690) 



Property 

nm-.f ^.^P^^^y is the right to control something of value, whether it be an 
object, an idea, an opportunity, or a useful location. Contro means oower to 

mprove the thing, destroy it. put it to use. sell it or do SotM^S wi^n Con- 
trol d^so means power to prevent others from using, injuring, or nte?ferina'with 
It. Ownership can be an incentive to maximize thi productiv^ value of th nas An 

sro7h?s'rher llZlf' ^" careful 'mana^^nt conserva' Sfand'" 

effo?ts ^ ^ ^ ^''^^'^ ^° °^ be"efits of his or her 

How are property rights protected? 

Property can be protected by law or force. Every society discouraop.; 

D5Ls'L°LJ°n' '"d its members and makes r^lerjor seuf? g d?s. 

putes peacefully. Rules describe how property can be acauired so^d in;^no3 IL 
exchanged. Rules also prohibit tan:peri ng wi th "ther^ pSoJerti iS'ol? cocip?! 

:n"r?u"th"e?"?nt'er'feS! 'T. J? ''V' '""''''^ °^ obta'fS'a'n'fnJuJ t?o ^ 're^ 
a Jrimi ^^nr^ thi ® ^^'^ ^" "^"^ interfering with property is also 

tecJTS; n^lrlV ^««^P"^P°se of property rules is to present conflict and p?o- 

r lWh]t":f^°L?Je^^^;J^^l^^^^^^^^^^ " " wEo 

Who makes property rules in the United States? 

our states ''SrruLlJc a local matter. The legislatures of each of 

OfteS ?he coir^rmu^I fn ^""'f"' ""'"^ °^ c^^^" make property law. 

and Srac?ice thi i-s 1 i I'ZSn' legislation by referring to iVil customs 

styirtLt lach DoliHr^i c KSr-"J'*'- . ^""T^^y law is a part of the unique life- 
ari e iSere JSe SJoJerJJ law^ "^-^tt Naturally, ci-^cumstances 

Some users of a Ll TL ^^'^ neighboring communities come into conflict, 

cmntn ^ I! V ! ®*'P ""ay live in one state, others in another state Or the 
IZtl Z tufll? ''^'^ ^1°** « tamer's field'in aiolher 

Are all things of yalue owned by someone? 

H y ^^^^^^^^^^ cj."?^e ??o?iir 
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III. THE FISHING RIGHTS CONTROVERSY 

1 . Property 

Goals: 

The student: 

1 . knows that property is a product of law. 

Z. knows that property law is largely a local government prerogative, 
good " differentiate between private property and "comnon 

Vocabulary: 

coninon law 

Injunction 
incentive 

Debriefing questions: 

1 . What are some things that are clearly your property? 

2. How do you know it is yours? y y j 

3. Who Riaices the rules governing that property? 

J. If there is a violation of the rules who protects your rights' 

5. Name soiiie things that are public property? 

6. Who Riakes the rules governing that property? 

7. Who makes property law in the U.S.? 

8. If there were no property laws, who would end up with all 
things of value in the world? 

9. If vegetable growing in the ground were made common goods by 
the operation of law, would anyone grow vegetables? 
To illustrate connion goods, place a pile of M & M's on a table 
or desk in the front of the room. These represent common 
goods . 

The rules: Each student is free to eat as many as they want 
but they cannot hoard. They must beliten imtjediately. When 
they are gone they are gone. 

Purpose: To detannine how long the resource will last recognizing 
rhat tnere is no incentive to conserve. If the M 1 M's were 
dl/iocQ equdlly with students and they were free to save, to 
•vrade. Of eat them at their discretion this would represent 
private M^vpfcrty. 
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III-THE FISHING RIGHTS CONTROVERSY 

?. THE NORTHWEST SALMON FISHING INDUSTRY 

The ealmmi and other fisheries in Puget sounds and in the Colvarbia, are vexy 
profitable. A grand future omits the oitizens of Oregon and Washington. 

A Handbook of the United States and Enigrant's Gui>ie (1885) 



Anadromous fish 

The most valuable commercial fish in Washington waters are "anadromous." 
This means they live and feed in the sea but return to fresh water to spawn. Sal- 
mon reach full size scattered throughout the coastal waters of the west coast of 
North America. When they reach maturity they begin to migrate towards their riv- 
ers and streams of origin. Once in fresh water they, stop feeding and live off of 
stored fat until, having spawned, they die. Each race of salmon returns to the 
same location on the same stream at the same time each year. A minimum number of 
spawning fish or "minimum escapement" Is necessary to perpetuate each run. 

How has salmon fi ;hina changed? 

In the nineteenth century Indian tribes harvested most of their salmon 
in freshwater nets and traps. They waited for the fish to come to them and managed 
each stream independently. Non-Indian fishermen originally Imitated tribal traps, 
building larger and stronger ones. Trap fishermen did well financially and were 
able to pay off the cost of their gear In two or three seasons. After 1900, how- 
ever, three new kinds of gear were developed which could Intercept salmon before 
they reached the trips. Gill nets are drawn across the path of the fish, which 
et caught In the mesh by their gl'ds trying to get through. A purse seine Is 
ike a huge drawstring bag stretching around a school of fish and enclosing them. 
In deeper waters fishermen began trolling— dragging hooked lines through the water. 
It cost more to catch salmon with gillnets, purse seines and trolled lines than 
with traps, but once these new kinds of gear were put to use their ability to Inter- 
cept salmon first out at sea put the vrap fishermen out of business. 

How do we regulate commercial fishermen? 

In 1935 Initiative 77 banned all trapflshing and increased the powers 
and duties of the Department of Fisheries. Until 1974 no limit was placed on the 
number of people wno could fish, but to prevent overfishing salmon to extinction 
the Department began the practice of limiting the times and places of fishing, 
and putting restrictions on the size and efficiency of each fisherman's gear. 
The severest restrictions have always been on the most efficient gear— purse seines. 
This way, although the number of fishermen more than tripled, the salmon have sur- 
vived. Of course at the same time the number of salmon caught by each fisherman 
has decreased. 

How do we regulate sport fishermen? 

For forty years or more there have been mors sport fishermen than com- 
merc.al fishermen, and their number has been growing constantly. There are today 
nearly a hundred sportsmen for every comnercial fisherman, and as a group sports- 
men take about one out of every six salmon In state waters. Like commercial fisher- 
men, sportsmen must pay a fee to fish, but there Is still no limitation on the 
number of licenses. To prevent overfishing, sportsmen arsi subject to a limited 
fishing season, a "bag limit", and limits on the size of fish they may catch and keep. 
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III. THE FISHING RIGHTS CONTROVERSY 



2. The Northwest Salmon Industry 

Goals: 

The student: 

1. Is able to define anadromous fish. 

2. Is able to distinguish among the several types of salmon fishing 
gear. 

3. knows that the critical Issue 1n the fishing controversy Is the 
preservation of the many salmon runs. 

Vocabulary: 

minimum escapement 

r^erpetuate 

Initiative 



Debriefing questions: 

1. Have the students research the particular specles(s) that spawn 
In streams near their comnunlty. 

2. Consider Inviting a commercial, sports, or Indian fisherman to 
speak to the class. 

3. Have students research what Is involved in getting a commercial 
fishing license. Sports license. 

4. Should the government limit the number of commercial fishing 
licenses? Explain. 

5. If the number is to be limited what "criteria" would you use to 
determine who would get a license and who would not? 

6. Should there be a limit on how many fish a commercial fisherman 
could catch In a season? Explain. 

7. If you would limit the catch, hnw would you enforce It? 

8. What might be some of the problems In limiting the types of 
gear that fisherman use? 

9. What are the pros and cons of "trap" fishing? (This might make 
a good research project). 

10. What, suggestions would you make for salmon fi5;hing policy 
mkevj to Improve the present preservation problem? 
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III-THE FISHING RIGHTS CONTROVERSY 

3. INDIAN FISHING 

Tn pretreaty times Indian settlemente were widely dispersed throughout Western 
Washington. There ms considerable local diversity in the availability and inrpor' 
tance of speci'fic animal^ plant and mineral resources used for food and artifacts. 
But one cormon cultural characteristic among all of these Indians was the aUnost 
universal and generally paramount dependence upon the products of an aquatic 
economy^ especially anadromous fish^ to maintain the Indian way of life. 

U.S. V. Washington (1974) 

What do Indian treaties say abOL't fishing? 

The nine treaties signed In 1854-1855 with the Indian tribes of Washington 
and Oregon all promise to protect the tribes' '*r1ght of taking fish at all usual anc' 
accustomed grounds and stations. ..in cormon with all citizens of the United StateSt" 
or similar words to that effect. Exactly what was intended is unclear. Transcripts 
of the treaty negotiations shed no light on th-'s question. Tribes must have thought 
this was a valuable right, since it was almost all they received in return for 
millions of acres of land. When they signed these treaties, Washington tribes had 
no competitors for the salmon in these waters. 
How has Indian fishing changed since the treaties were made? 

Although Indians fished with many kinds of nets* hooks and harpoons on 
the open seas most Indian salmon fishing was by traps, nets and wel/s anchored in 
the rivers. Non-Indians built larger traps in deeper water, or Intercepted salmon 
from boats, before they reached Indian traps. Nor could Indians borrow money to 
buy the kinds of traps, boats and gear non-<Ind1dns had. Although Initiative 77 
did not apply to Indian fishermen, many Indian traps were demolished In the 1930' s. 
By 1940, the Indian share of the statewide salmon harvest was only about 6%. Over 
the years federal and prlv'^te cred;t gradually bec^ available to Indian fishermen, 
and as they began to buy boats and compete with non-^Indlans using the same kinds of 
gear, their share of the statewide harvest rose (by 1970) to almost 15%— nbout 
proportional to the ratio of Indian to non-Indian fishermen. 

How did the case of U.S. v. Washington affect Indian salmon fishing? 

U.S. V. Washington began as a challenge by members of the Nisqually and 
Muckleshoot tribes to the state's general licensing, a^^ and season regulatlors. 
In 1974 the federal court interpreted the treaties to assure tribes an opportunity 
to harvest up to 50% of the ha rves table salmon returning to their "utual and accus- 
tomed'' fishing places, as well as a reasonable nimber of salmon for subsistence and 
ceremonial use. Since tribal members owned relatively little modem gear this goal 
could only be accomplished, the cojrt concluded, by requiring the state to give 
tribal fishermen a longer season than other fishermen. Tribes are to be completely 
"self-regulating" on their own reservations and. In some cases, off-reservation as 
well. The federal district court cont1nu*is to serve as the ultimate arbiter of 
disputes between tribal and state regulatory agencies. As a result of the court's 
ruling some tr es now come close to enjoying 50% of the salmon in their waters, 
but statewide the Indian share is probably not more than 25%. 

Has U.S. V. Washington affected other kinds ot* fishing? 

Both Indians and non-Indians trapped and sold steel head trout until state 
law prohibited all commercial harvesting of this species In 1926. Years of environ- 
mental damage to streams have made the survival of steelhead largely dependent on 
fish hatcheries; by way of comparison, hatcheries support only about one-fifth of 
the salmon population. The federal district court In U.S. v. Washington held that 
tribal fishermen are entitled to net up to 50% of the steelhead for resale, but 
the United States Su\ ^me Court has since limited this to the njmalning natural runs. 
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III. THE FISHING RIGHTS CONTROVERSY 



3. Indian Fishing 

Goals: 

The student: 

1. 1$ able to explain the treaty lansuage pertaining to Indian 
fishing rights. 

2. 1$ able to explain why the Indian share of salmon declined 
after the treaties *»ere signed. 

3. 1$ able to explain how the U.S. vs Washington decision attempted 
to Increase the Indians share of salmon. 

Vocabulary: 

arbiter 
natural runs 

usual and accustomed grounds 
Debriefing questions: 

1. How would you Interpret the treaty phrase... "in conwon with 
all citizens of the United States?" 

2. How could you find out what the trsaty participants intended it 
to mean? 

3. Trace out on a nap of Washington i:he area Involved in the 
Medicine Creek Treaty. How much do you think it was/is worth? 
How mucti was/Is the Indian treaty settlement worth to them? 

5. Does the definition of "In coninon" Influence the value in 
question four? Explain. 

6. What are some of the reasons for the decline in the Indian 
share of salmon harvest? 

7. What are some ways t\x Indian share might have been increased? 

• °r t^'e federal court choose to resolve the 

probl em? 

9. JJow does the court decision Impact the regulation of the salmon 
fishing Industry? 
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III-THE FISHING RIGHTS CONTROVERSY 

4. THE FUTURE OF NORTHWEST FISHING 

work of a judge ia in one aenee enduring and in another aenae ephmeral. 
What ia good in it endurea. What ia erroneoua ia pretty aure to perieh. The 
good remaim the foundationa on which new atructurea will be built. The bad 
will be reoeoted and caat off in the laboratory of the yeara. 

Juetiae Benjamin Cardozo'a The Nature of the Judicial Prooeaa (1921) 



Win future court action expand U.S. v, Waehinaton? 

Northwest Indian treaties cover all kinds of fishing, shellflshlng. 
whaliri and sealing. Future litigation Is Inevitable, particularly over herring, 
smelts and clams. An even r<ore significant Issue that remains open Is the state's 
and United States' liability to tribes for the widespread environmental damage 
that has "^educed all stocks of anadromous fish and shellfish far below their pre- 
treaty levels. If treaties gave tribes a property right In the fishery, these 
reductions In fish populations may have constituted a taking of property subject 
to the Fifth Amendment's requirement of compensation. 

What does the future hold for the Northwest fishery? 

Fishermen's Incomes continue to fall. Environmental damage to spawning 
grounds and foreign fishing outside of our territorial waters continue to pose a 
much larger threat to the Northwest fish harvest each ytar than changes brought 
about by treaty rights litigation. In 1900 fishing was this state's third largest 
Industry. Today It accounts for less than 1% of the state's economic output. 
The fishing industry's former economic significance might be regained through 
rebuilding and supplementing natural spawning grounds, more efficient fish har- 
vesting technology, and better and simpler overall management. If current trends 
continue, however, the fishery may soon cost more to manage than ths value of the 
fish caught. 

What can the federal government do? 

The federal government can help Northwest fishing by negotiating a reduc- 
tion in foreign fishing of Northwest salmon and by helping to finance the restora- 
tion of salmon runs. The 1976 Fisheries Management and Conservation Act extends the 
power of the federal government to control fishing 200 miles out to sea. It has 
been widely suggested that the federal government could also abrogate the Indian 
treaties under which tribal members now fisn. If this could be done it would probably 
have to be compensated and the effect on other fishermen's Incomes would be small. 

What can the state and tribes do? 

In the final analysis the future of the Northwest fishery lies ir the 
hanc. of the state and the tribes. Everyone benefits from an Improvement in the 
economic value of the fishery. The problem is to arrive at an agreement to manage 
the fishery in the best possible way. This may only happen if state and tribal 
citizens begin to see the real problem as one of incrtasing the total value of the 
fishery, rather than disputing the distribution of its cuwent. reduced and still- 
declining value. 
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Ill, THE FISHING RIGHTS CONTROVERSY 



4. The Future of Northwest Fishing 

Goals: 

The student: 

1. kn&ws that Indian fishing Hghts under U.S. vs Washington may 
be extended to other species of fish and shellfish. 

2. is able to explain why the value of the commercial fishing 
industry in Washington is declining. 

3. is able to explain how the federal, state, and tribal govern- 
ments night increase that value in the future. 

Vocabulary: 

litigation 

Debriefing questions: 

1. What are some other kinds coin:flercial fishing in the State of 
Washington? 

2. What are soicg other "ecological factors" that might be endangering 
the fishing industry^ 

3. How would you change those factors to enhance cciimercial fishing? 

4. What would be the social and economic trade-offs of mailing 
those changes? 
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Week Three 



BASIC KNOWLEDGE EXPECTATIONS 



9. Why must Indian tribes be compensated for changes In thetr treaties? 



10. How are tribes similar to states? 



11. Who generally makes property laws? Why? 



12. How and why do we regulate salmon fishing? 



13. How did U.S. V. Washlngtc/i change Indian and non- Indian salmon 
fishing In WasFlngton? 
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Appendix I 



THE CONSTITUTION OF THE UNITED STATES 



Article I. 

Section 8. The Congress shall have power 

To lay and collect taxes » duties, imposts and excises, to pay the 
debts, and provide for the conmion defense and general welfare of the 
United States; but all duties, imposts, and excises shall be uniform 
throughout the United States: 

TO borrow money on the credit of the United States: 

To regulate comnerce with foreign nations, and among the several 
States, and with the Indian tribes: 

To establish a uniform rulu of naturalization, and uniform laws 
on the subject of bankruptcies throughout the United States: 

TO coin money, regulate the value thereof, and of foreign cioin, 
and fix the standard of weights and measures: 

TO provide for the punishment of counterfeiting the securities and 
current coin of the United States: 

To establish post-offices and post -roads: 

TO promote the progress of science and useful arts, by securing, 
for limited times, to authors and inventors, the exclusive right to 
their respective writings and discoveries: 

To constitute tribunals inferior to the Supreme Court: 

To define and punish piracies and felonies c<»aidtted on the high 
seas, and offences against the law of nations: 

To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water: 

To raise and support armies: but no appropriation of money to 
that use shall be for a longer term than two years: 

To provide and maintain a navy: 

To make i.niles for the governmerx a.\d regulation of the land and 
and navel forces: 

TO provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections and repel invasions: 

To provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be eii5)loyed in the service 
of the United States, reserving to the States respectively, the 
appointment of the officers, and the authority of training the 
militia according to the discipline prescribed by Congress: 

To exercise exclusive legislation, in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession of 
particular States, and the accept juice of Congress, become the seat 
of the government of the United States, and to exercise like authority 
over all places purchased by the consent of the ^^qislature of the 
State in which the same shall be, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings. And, 

To make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested by 
this Constitution in the government of the United States, or in £Uiy 
department of officer thereof. 
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Appenaxx xx 



THE TREATY OF PARIS 
1783 

Between the United States £md Great Britain 



Article J. His Britanniok Majesty aokncwledges the said United States 
viz. New Hampshire J Massachusetts Bay^ Rhots Island and Providence PlanationSj 
Connecticut^ New Yorkj New Jersey ^ Pennaylvaniaj Delaware ^ Mary land ^ Virginia^ 
North Carolinaj South Carolina^ and Georgia^ to be Free, Sovereign^ artd Indepen- 
dent States; that he treats with them as such; and for himself ^ his heirs and 
successors^ relinquishes all claims to the government^ propriety^ and terri-- 
torial righvs of the same^ and every part thereof. 

II. And that all disputes which might arise in future on the subject of 
the boundaries of the said United States may be prevert^t^d^ it is hereby agreed 
and declared^ that the following are^ and shall be^ their boundaries^ viz. From 
the north-west angle of Nova Scotia^ viz. that angle which is formed by a line 
drawn due norths from the source of Saint Cro'ix river to the Highlands^ along 
the said Highlands which divide those rivers that empty themselves into .he 
river St. Lawrence^ from those which fall into the Atlantic ocean, to th 
north-westernmost head of Connecticv.t river; thence down along the middle of 
that river to the forty-fifth degree of north latitude, from thence by a line 
due went on said latitude until it strikes the river Iroquois or Cataraquy; 
thence along the middle of the said river into lake Ontario; through the middle 
of said lake, until it strvKes the cormunication by water between that lake 
and lake Erie; thence a^ong the middle of said cormunication into lake Erie; 
through the middle of said lake until it arrives at the water cormunication 
between that lake and lake Huron; thence along the middle of said water 
cormunication into the lake Huron; thence through the rrriddle of said lake 

the water communication between that lake and lake Superior; thence through 
lake Superior, northward of the isles Royal and Phelipeaux, to the Long Lake; 
therce through the middle of said Long Lake, and the water communication 
between it and the Lake of the Woods, to the said Lake of the Woods; thence 
through the said lake to the most north-western point thereof, and from thence 
on a due west course to the river Mississippi; thence by a line to be drawn 
along the middle of the said river Mississippi, until it shall intersect the 
northernmost part of the thirty^first degree of north latitude: South, by 
a line to be drawn due east from the determination of the line last mentioned, 
in the latitude of thirty^one degrees north of the equator, to the middle of 
the river Apalachicola or Catahouche; thence along the middle thereof to its 
junction with the Flint river; thenoc straight to the head of St. Mary 'a river, 
and thence down along the middle of St, Mary *s river to the Atlantic ocean: 
----East, by a line to be drawn along the middle of the river St. Croix from 
its mouth in the bay of Fundy its source; and from its source directly 
north to the aforesaid Highlands, which divide the rivers that fall into the 
Atlantic ocean from those which fall into the river St. Lawrence: comprehend^ 
all islands within twenty leagues of any part of the shores of the United 
States, and lying between lines to be drawn due east from the points where 
the aforesaid boundaries between Nova Scotia on the one part, and East Florida 
on the other, shall respectively touch the bay of Fundy, and the Atlantic 
ocean; excepting ,uch ialandt as now are, or heretofore have been, within 
the limits of the said province of Nova Scotia. 
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T~«aty of Paris 



Page 2 



JII. It U agreed, that the. people of the United States shall continue 
^^^^J^JfBted, the Hght to take fish of every kind on the grand bank and 
on all the other banks of Seufoundland: aleo in the gulph of St. Laurence, and 
at all other plaaee m the sea where the inhabitants of both countries used at 
any ttw heretofore to fish. And also that the inhabitants of the United States 
ehall htme Uberty to take fish of every kind on such part of the coast of 
NetifowtdUojd as British fishermen shall use, (but not to dry or cure the same 
(m^t ielana) and aUo on the ooaaU, bays, and creeks of all other of his 
Seitimmck Majesty's dominions in America; and that the American fishermen 
shall hat>e liberty to dry and aure fish in any of the unsettled bays, harbours, 
and oreeka of Nova Saotia, Magdalen Islands, and Labrador, so long as the same 
shall remain unsettled; but so soon as the same, or either of them, shall be 
settled, %t shall not be laaful for the said fishermen to dry or aure fish at 
eueh eettZement without a previous agreement for that purpose with the inhabi- 
tants, proprietors, or possessors of the ground. 

IV. It is agreed, that creditors on either side shall meet with no lawful 
mpedunent to the reoovery of the full value, in sterling money, of all bona 
fide debts heretofore oontraoted. 

V. It is agreed, that the Congress shall earnestly recommend it to the 
legtslatures of the respective states, to provide for the restitution of all 
estates, rights, and properties, which have been confiscated belonging to real 
Bntuih 8id>J^t8: and also of the estates, rights, and properHes of persona 
resident in d^8triots in the possession of his Majesty 's arms, and who haoe 
JV)t borne arms against the said United States: and that persons of any other 
desorvption shall have free liberty to go co any part or parts of any of the 
Thirteen United States, and therein to remain twei^e w nths unmolested in 
their endeavors to obtain the restitution of such of their estates, rights, 
and properties, as may have been confiscated: and that Congre-s shall also 
ecamestly reoormend to the several states, a reconsideration and revision 

of all acts or laus regarding the premises, so as to render the said laws 
or acta perfectly consistent not only with justice and equity, but with that 
spirit of aonailiation which, on the return of the blessings of peace, should 
universally prevail. And that Congress shall also earnestly recommend to the 
sevanzl states, that the estates, rights, and properties, of such last- 
menttonei persons shall be restored to them, they refunding to any persons 
who may be now in possession the bona fide price (where any has been given) 
which such persons may have paid on purchasing any of the said lands, rights, 
or properties, since the confiscation. 

And it is agreed, that all persons who have any interest In confiscated 
lands, either by debts, marriage settlements, ct otherwise, shall meet with 
no lawful impediment in the prosecution of their just rights. 

VI. That there shall be no future confiscations made, nor any prosecu- 
tiow oomnenoed against any person or persons, for or by reason of the part 
which he or they may have ta:-en in the present war; and that no person shall, 
on that aooount, suffer any future loss or damage either in his person, 
liberty, or property; and thtt those who may be in confinement on such 
charges at the Hme of the ratification of the tready in America, shall be 
irmediately set at liberty, and the prosecutions so cormenoed be discontinued. 
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Page 3 



VII. There shall he a firm and perpetual peace between hie Britanrdok 
Majeety and the said States, and between the sid>jects of the one and the 
citizens of the other, wherefore, all hostilities, both by sea and land, 
shall from henceforth cease: all prisoners on both sides shall be set at 
liberty, and his Britannick Majesty shall, with all convenient speed, and 
without causing any destruction, or carrying away any negroes, or other 
property of the Americ m inhabitants, withdraw all his amies, garrisons, 
and fleets, from the said United States, and from every port, place and 
harbot4r within the same; leaving in all fortifications the American artillery 
that may be therein: and shall also order and cause all archives, records, 
deeds, and papers, belonging to any of the said States, or their citizens, 
which in the course of the war may have fallen into the hands of his officers, 
to be forthwith restored and delivered to the proper states and persons to 
whom they belong. 

VIII. The navigation of the river Mississippi, from "fts source to the 
ocean, shall for ever remain free and open to the subjectb of Great Britain, 
and the citizens of the United States. 

IX. In case it should so happen, that any place or territory belonging 
to Great Britain, or to the United States, should have been conquered by the 
arms of either from the other, before the arrival of the said provisional 
articles in America, it is agreed, that the same shall be restored without 
difficulty, and without requiring any compensation. 

X. The solumn ratifications of the present treaty, expedited in good 
and due form, shall be exchanged between the contracting parties in the space 
of six months, or sooner if possible, to be computed from the day of the 
signature of the present treaty* 
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TREATY OF MEDICINE CREEK - 1854 



Appendix III 



Between the United States and the Nisqually, Puyallup, SLeilacuom, Squaxin, 
Samanrish, Stehchass, T'Peeksir, Squiatl, and Sahehwamish Tribes 



AAtizlQ, ?. T/ie /ioUd tfiibu and bancU oi IndidM htKohij ceae, JioZinqiUih, 
and convzy to tha UnlUd StaXsu, aJU tktiA Aight, tittt, and JmUku^ia and 
to tkt iwfuU uni aoantAy occapitd by thm bounded and dt^^htd a6 iottoM, 
to lolt: Cotfmyi''Xng at the. poiyU on thz oxutiKn ^-cde oi /^dnuAoJUy Jnttt, 
fenown 06 Point i^atly, ahomt midway beijoeew CcnmncQjn^nt and Elliott Bay^; 
thtntt ^outhoAly, along tht 4unmU oi 4ald Aonge, to a point oppoMtc tht 
main ^otMce o< the, Skookm Chuck C^eefe; thtnct to a^id dom 4cUd cAZok, to 
tkt cool miy*c; thcncc noJithi/oc^tiAnly , to thz ^umUt oi the Black HilU; 
thence noKthvily, to the uppoA ioA.k4 oi the Sat^op RivcK; thence noJuth- 
eoM^nly, thAouah the poAtac^e knouon a^ {))iIkz6U Postage, to the Point 
Soathu)OJLth, on the loe^tvin 4<de oi KdmiKoZty Inlet; thence oAovM the ioot 
ci Va^hon'^ Inland, ea^^teJily and M'jthea^UsLfinlit , to the place Ofl beginning. 

AAticle 2. ThoAelt, hou)eveA., Ae^eAved ioA the pAe^ent lue ajnd occupation 
oi the ^aid -^Aibe^ a^id banxU, the iollou)ing tAacti oi land, viz: The Jtmll 
inland called Ktah-che-min, ^itrnteH oppoMte the moutki oi HameJuley'4 and 
Tott^n^4 Jnlet4>, and ^epoAated iAom HoAt^tene l^nd by PeaU.U PaMoge, 
containing about two 4ectlon6 oi land by estimation; a squoAO tAoct contain- 
ijfig two sections, oa twelve hundAed and eighty acAes, on Pugk^'s Sound, max 
the mouth oi the She-nah-nam CAeek, one mile ujest oi the meridian line oi 
the UniXed States Ian:* suAvey, and a squoAe tAact containing two sections, oa 
twelve hundAed and eighty acAes, lying on the south side oi Cotmenccment Bay; 
all u)lUch tAacts shall be set apoAt, and, so iaA as nece^SSaAy, suAveyed and 
moAked out ioA thicA exclusive use; noA shall any whi;^je man be pcAmitted to 
Aeside upon the same without pojmission oi the tAibe and the supeAintendent 
OA agent. And the said tAibes and 6(t is agAee to Aemove to and settle upon 
the same mthin one yeoA aitcA the A^iication oi this iAeatu. oa sooneA ii 
the means oac iuAnlthed them. In the mean time, it shall be lawiul ioA thQm 
to Aeside. upon any gAound not in the actual claMn and occupation oi citizens 
oi the United States, and upon any gAound claimed oa occupied, ii mXh the 
pvimission oi the owneA oi Claimant, li mcessoAy ioA the public convenience, 
Aoads may be au\ thAough theiA AescAves, and, on the othzA hand, the Aight oi 
way with iAee ac^^ss iAom the same to the neoAest public highway is secuAed 
to tnem. 

AAticle 3. The Aight oi tais,Lng iish;, at all % ^l accustomed gAOunds and 
stations, is iuAtheA /icuAed iv said Indians in common with all citizens oi 
the JtAAitoAy, and oi oAecting tempoAoAy houses ioA the puApoie oi cuAing, 
togetheA uyth the pAijilege ol hunting, gathoAing Aoots and boAAies, and 
pastoAing AineiA hoAses on open and mcla2med lands t PAovided, howevCA, that 
they shall not take shelliish iAom and beds staked oa cultivated by citizens, 
and that they shell alteA all staUio\xs not intended ioA bxeedingAioAses, 
and shall keep up and coniinz the laXtZA. 

AAticle 4. In consideAotion oi the above session, the United Statu ag^ee 
to pay to the saM tAibes and bands the sum oi thiAty-two thousand iive 
hundAed doUoAS, in the iollou)ing mannoA, that is to say: FoA the iiASt yeoA 
ait^ the Aotiiication h^eoi, thAee thousand two hundAed and iiity dolloAS; 
ioA the next two yeoAS, tknee thousand doUoAS each yeoA; ioA the next thAee 
yooAs, two thousand doU^xs each yeoA; ioA the next iouoi yeaAS, Hiteen hundAed 
doUoAS each yeaA; and the next iive yeoAS, one thousand doUoAS; all urfUdi 
soA^d sums oi ,non^ shal -vlied to the use and benciit oi the said Indians, 
undex the dviectix>n ci ident oi the United States, t/oho mojy ioAm time to 
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time doXeAmbit, at ku ducAZtion, upon vohat bzmiicAot objzct6 to tKpznd 
thz ^oine. Ami tht ^uptftiifVUrviznt oi Indcmn aiicLVi4p ok otiiVi pKopdK gUIcqAp 
4MaJLL zach yzaA inioJim tkz PJiUidznt oi th2 WA^ho.^ oi ^uUd lndia^t6 in Azpzct 

AAticJU S. To zmbtz thz M<d IndioM to remove to and 4Zttlz upon thziA 
aiOKMuxL KUQAvaJbioMp and to cXzoAp ^eiice» and bKzak up a 4uiiiciznt 
quantity oi land ioA cutUvationp thz UnAXjtd State>^ iuAthvi agAZZ to pay 
thz Mm oi thKzz thouutMd tJu)0 hwndKzd and iUty dotloA^p to 6e taJA out and 
zxpznded undzA thz diKZttJLon oi tkz ?AQ.6idzntp and in ^cui/i tnanmA a^ hz ^hatt 
appKovz. 

AKticJtz 6. Thz ?JiZMdznt tnay hzAuitzfLp Mfien in ki^ opinion uUz/izjUm 
oi tht TzAAltoJty mcu/ KzquiAZp and thz wJLiaAz oi thz cud Indian^ ue pKomotzdp 
Azmovz thzm ptom ziikzft ok aJU oi Mid AZ6ZKvation6 to 4udi othdA 4u^JjoJ)Iz 
ptacz OK ptajc.Z4 iMthin ^6tud TzKKctoKy a6 hz mouj dzzm iit, on KzmmzKating thzm 
ioK thzlK lmpKo\>zmnt6 and thz zxpzn^ZA oi thziK Kzmovalp ok may con^^otidatz 
thzM mth othzK land oi may bz ^ttzctzd in lieu CiZKzoip to bz 4uKvzyzd 
into loti, and auign thz Mmz to 4uch individuaJU ok iamitiu a6 okz voitting 
to a\HuZ thiJMeJtvu oi thz pKiviZzaz, and mXt locatz on thz ^mz a6 aKZ 
pKovidzd in thz Mxth oKtijJbi oi £hz tKzaty u)ith thz Omaha^, 40 iaK a6 thz 
^Mme maif be appJUcjoblz. Ait; ^^tantial impKovzmznt6 hzAztoioKZ madz by 
any IndUan, and ujhich hz JtAvaXL bz compzJUzd to abandon in con^zquzncz oi thi^ 
tK^aty, ^bhaXZ bz valujzd undzK thz diAZction oi thz PKZ4,idzntp and paymznt 
bz madz accoKdingly thZKzioKZ. 

hKtJbUz 7. Thz annuitiu oi tiiz oioAMaAd tKibzA and band6 ^haZt not 
6e taktn to pay th^ dzbti oi 4juii\;iduat6. 

kKtbdU Thz aioKZMid txibZA and band4 anknciotzdaz thziK dependence 
on thz GovzKnment oi thz Unitzd Statu, and pKomi^z to bz iKizndly uUth alt 
cJUUzzn^ tkzKZoip and p/edge thQm^zl\)Z^ to commit no dzpKzdation^ on thz 
pKopZKty oi Jbnidx citizzn6. And should any ohvz ok moKZ oi th^m viotatz thi4 
plzdgZp and thz iacX bz ^tUiactoKiiy pKovzd bzioKZ thz agzntp thz pKopZKty 
tidizn 4haJU bz KZtuKnzd, ok in dziault thzKZoi, ok ii injuAzd ok dutKoyzd, 
compznMtion may bz madz by thz GovzKnmznt out oi thziK annuitize. HoK iA)iU 
ihzy nufee ukVt on any othzK tJiibz except In ^zli-diiizn^Zp but mil ^{jJbmit all 
msxttvu oi dliizAznuz bztuizzn thojn and othzK Indiana to tnz GovzKnmznt oi 
thz Unitzd Statu p ok it4 aqzntp ioK dzci^ion, and abidz thZKZby. And ii 
any oi thz ^id Indiana domAit any dzpKzdationA on any othzK Indiana iMthin 
thz TzKKitoKyp thz iamz kuIhl 4Malt pKzvail cu that pKZ^CAibzd in tkU oKticlZp 
in ca6e^ oi dzpKzdatioM agoing c^een^. And thz 4Aid tKihz^ agKzz not 
to 4kzlttK OK conczal oiiznde^^ against thz lam oi thz Unitzd Statu , but 
to dztiozK thzm up to thz authoKittu ioK tKidl. 

AKtictz 9* Thz obovz .tKibu and bandi aKz dz \ou6 to zxzludz iKom thziK 
KUZK\fation4 thz tue oi aKdznt ^piKit^p and to pK^\9znt xhziA pzoplz iKom 
dKinking thz Mmz; and thzKzioKZ it i^ pKovidzd, that any Indian bzlonging 
to Mid tKibUp uko 16 qullty oi bKingijng liquoK into mm! KUZK\)ativn6$ 
OK who dKiniu tuiuoKp may havz hi6 ok hZK pKopoKtion oi thz annuitiu i^)ith- 
hzld iKom him oK hzK ioK Mdi timz cu thz PKUidznt mauy dzteAminz. 

AKticlz 10. Tfie UnitJZd Statu iuJithzK agKzz to z^tabtUh at thz gzrtZAal 
agzncy ioK thz diUKicLt oi ?ugzV4 Sound, mthin one yzaK iKom thz Kotiii- 
cation hz^izoi, and to MppoKt, ioK a pZKiod oi tuaznty yzaK4p an agKicuituKol 
and induUKijxl school, to bz iKZZ to okildKzn oi thz Mid tAibu and band^, 
in common 'Mth thoM oi thz othzK tKibu oi Mid di4tKict, ancl to pKovidz 
thz Mid 4diool uUth. a Mitablz inUKuctoK ok initKucloK^p and at^o to pKOyjidz 
a miihy and capzntzKU 4hop, and iuKni^h thzm \jUth thz mcz^MKy tool^, and 
zmploy a btack^mith, auipzntzKp and ioAmZK ioK thz tzjim oi tuoznty yzoji^p to 
ifUtKuct thz Indiana in thziK KUpzctiv^, occupations* And thz Unit2.d Statu 
iuAthzK agKzz to zjnploy a physician to KUidz at thz Mid czntKot agzncy p 
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(/oko AifiaJU iiAAtfiUh mdlfUnz and €ui\)ltt to tkoJUi Mckp and ^ificJX vactinivU 
thzm; the. expeit6e4 oi thz MAxi school, ^hop^, emptoyze^, and miaLl 
aXjUniancz, to be dziAoyed by the. Unitzd UtaJUA, and not dexluc^tzd iAom 
tkt annuituu. 

AAtixitz 1 1 . fhz ^Mid tK^hu and banii agKtt to iKtt alt 4^ve4 nco; 
hQld by them, and not to ptacfuue ok ocoiucte othtA^ hoAZaiteA. 

AAticlz 12. Thz ^aJd t^ibu and banu finaJUy o^ee not lo tKodt at 
VancouvQAU l^Uand, ok oJUewhoAe. oat thz dominions ol tha United StatU} 
noA ^haJtt ioAeA.gn Indiana be peAmittzd to KeMdt An tkeJUi AZ^eJivat^LonA 
WAthoat con^znt oi i^e ^peAAjUzndent o.^ agznt. 

AfLticJtz 13. Thi4 tAzaty ^hait be obtieatOAy on thz contAacting •^tce^ 
0^ ^oon a^ the ^haZl be AaJUilid by the. VAe^ident am Semite 6i thu 
ixnUjid StaAjej^. 
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SA' MON FISHING GEAR IN I'UGET SOUND 




PURSE SEINE. In this illuBtration the eeine has been set to enoloee 
a eohool of fiah and ie ready to be "pureed" and hauled in. 




GILLNET (Driftnet). The net aonjiete of a battery of floating panele 
cutting across the path of the fish, and anchored to the boat at the 
leeward end. 



Illustrations from: C. Nedelec (editor) ^ FAO Catalogue of Small Scale Fishing Gear 
(United Nations /Fishing News (Books) Ltd.^ Surrey 1975) pages 123, 125; Caroel Hall 
Blair and Villits Dyer Ansel, A Guide to Pishing Boats and thUr Gear (Cornell Mari- 
tim Press. Cambridge Maryland 1968) pages 9, 53; and MauHoe E. Stanaby (editor) » 
Industrial Fishery Technology (Reirihold Publishing, I9eu York 1963) page 46. 
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SALMON FISHING GEAR IN PUGET SOUND-2 




TEmP. TkU *,9 a Pug»t'Sound-type "singU heart" trap anchored by votes 
and deergned to lead migrrting salmon into its enclosure. 
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TROIISR. lulling veeaeU are easily identified by their outriggers. From 
eacfi outrigger drope a "trolled Wr-«" bearing baited hooks or lures and a 
heav^ sinker, 
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